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For its Complaint for Writ of Mandamus and Prohibition against the OneOhio

Recovery Foundation, Inc. ("Respondent''), Petitioner Harm Reduction Ohio, states as

follows:

The Parties 

1. Harm Reduction Ohio is a non-profit organization that works to prevent

overdose death and provides emergency opioid overdose reversal medication to citizens

throughout the state.

2. Respondent is the OneOhio Recovery Foundation, Inc. ("the Foundation").

The Foundation was established in December 2021 to direct distribution of funds received

by the state as part of a settlement agreement with various opioid manufacturers and

distributors.

3. The Foundation is a "Public Office" within the meaning of Ohio Revised

Code 149.011(A).

Background

4. On June 19, 2022, Harm Reduction Ohio President Dennis Cauchon made a

public records request to the Foundation board's provisional Chairperson, Kathryn

Whittington. The request sought "All documents prepared for the OneOhio Recovery

Foundation Board for its June 23 meeting" in addition to records for unnoticed meetings

held by the Foundation board. A copy of the request is attached to the affidavit of Dennis

Cauchon attached as Exhibit 2.
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5. The request sought details concerning the organizational operation of the

Foundation and the minutes and notes produced during its first official meeting held at

the Ohio Department of Public Safety building on May 19, 2022.

6. As of the time of this filing, the Foundation has failed to respond to the

request or acknowledge it in any way. At a meeting of the Foundation board held on June

23, 2022, counsel for the Foundation informed board members that it is exempt from the

purview of the Ohio Public Records Act.

7. Prior to the creation of the Foundation, Ohio Governor Mike DeWine and

Attorney General David Yost signed a Memorandum of Understanding (the "MOU) on

behalf of the state. Approximately 2,000 local government passed resolutions joining the

OneOhio settlement and agreeing to be bound by MOU. The MOU contained a provision

stating that the Foundation and all of its affiliated entities would operate in a transparent

manner and that "documents shall be public to the same extent they would be if the

Foundation was a public entity."

8. In refusing to make the requested records available for inspection and

copying upon the request by Harm Reduction Ohio, the Foundation has failed to comply

with its duties set forth at R.C. 143.43(B)(1).

COUNT I - Mandamus 

9. R.C. 149.43(C)(1) provides that a person aggrieved by the failure of a public

office to comply with an obligation in accordance with R.C. 149.43(B) may file a

Mandamus action as an original action in this Court.
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10. Relator is aggrieved by Respondent's failure to comply with R.C. 149.43(B),

thus making mandamus the appropriate remedy.

11. Respondent has a clear legal duty to comply with R.C.149.43(B) and make

the requested records available for public inspection.

WHEREFORE, Relator respectfully requests:

A. that the Court issue a writ of mandamus to Respondent directing it to

comply with R.C. 149.43(B) and allow public access to the requested records;

and

B.

C.

D.

Of Counsel:

an order awarding Relator its costs and reasonable attorney fees; and

an order awarding Relator statutory damages pursuant to R.C. 149.43(C)(2);

all other relief that is just and equitable.

GRAYDON HEAD & RITCHEY LLP

312 Walnut Street, Suite 1800

Cincinnati, OH 45202

Phone: (513) 621-6464

Fax: (513) 651-3836

Respectfully submitted,

/s/ John C. Greiner 

John C. Greiner (0005551)

GRAYDON HEAD & RITCHEY LLP

312 Walnut Street, Suite 1800

Cincinnati, OH 45202

Phone: (513) 629-2734

Fax: (513) 651-3836

E-mail: jgreiner@graydon.law

COUNSEL FOR RELATOR THE

CINCINNATI ENQUIRER
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PRAECIPE FOR SERVICE

TO THE CLERK:

Please issue a Summons along with a copy of this COMPLAINT FOR WRIT OF
MANDAMUS to the Respondent identified in the caption on page one via certified mail
service, return receipt requested.

12021426.1

12021426.1

John C. Greiner 

John C. Greiner (0005551)
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Relator, Harm Reduction Ohio submits the following Memorandum in Support of

its Complaint for Writ of Mandamus.

I. STATEMENT OF FACTS 

Harm Reduction Ohio is a non-profit organization that advocates for overdose

prevention and provides emergency opioid overdose medication to citizens throughout

the state. The OneOhio Recovery Foundation, Inc. (the Foundation), is a "public office"

within the meaning of R.C. 149.43. The Foundation was established in December 2021 to

direct the distribution of funds received by the state as part of a settlement agreement

with various opioid manufacturers and distributors.

On June 19, 2022, Harm Reduction Ohio President Dennis Cauchon made a public

records request to the Foundation board's provisional Chairperson, Kathryn

Whittington. The request sought "All documents prepared for the OneOhio Recovery

Foundation Board for its June 23 meeting" in addition to records for unnoticed meetings

help by the Foundation board. A true and correct copy of the request is attached as

Exhibit 2 to the Affidavit of Dennis Cauchon.

As of the time of this filing, the Foundation has failed to respond to the request or

acknowledge it in any way. At a meeting of the Foundation board held on June 23, 2022,

counsel for the Foundation informed board members that it is exempt from the purview

of the Ohio Public Records Act ("OPRA").
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Prior to the creation of the Foundation, Ohio Governor Mike DeWine and Attorney

General David Yost signed a Memorandum of Understanding (the "MOU") on behalf of

the state. The MOU contained a provision stating that the Foundation and all of its

affiliated entities would operate in a transparent manner and that "documents shall be

public to the same extent they would be if the Foundation was a public entity."

In refusing to make the requested records available for inspection and copying

upon the request by Harm Reduction Ohio, the Foundation has failed to comply with its

duties set forth at R.C. 143.43(B)(1).

II. ARGUMENT 

A. Standard of Review

"Mandamus is the appropriate remedy to compel compliance with R.C. 149.43,

Ohio's Public Records Act." State ex rel. ACLU of Ohio v. Cuyahoga County Bd. of Comm'rs,

128 Ohio St.3d 256, 2011-Ohio-625, 943 N.E.2d 553, 11 24 (internal quotations omitted). To

establish entitlement to a writ of mandamus, a relator must establish, by clear and

convincing evidence: "[1] a clear legal right to the requested relief, [2] a corresponding

clear legal duty on the part of respondents, and [3] the lack of an adequate remedy in the

ordinary course of the law." Id. at 1 31. A relator need not establish the third element in

an action to enforce R.C. 149.43. Id. at 1 24.

B. The records requested by Relator are "public records" that must be

made available for inspection and copying pursuant to R.C. 149.43(B)(1).
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The issue presented by this mandamus action is whether the records of the

Foundation fall within the meaning of "public record" as defined by R.C. 149.43(A)(1),

thus subjecting it them to the requirements of the OPRA.

The OPRA defines "public record" as "any record that is kept by any public

office." R.C. 149.43(A)(1). Accordingly, to be subject to disclosure under the Act,

information requested must be: (1) a "record"; and (2) "kept by any public office." If the

records satisfy this definition, they may only be withheld if the record's custodian proves

that the record "falls squarely within an exception to disclosure. State ex rel. Cincinnati

Enquirer v. Jones-Kelley, 118 Ohio St.3d 81, 2008-Ohio-1770, 886 N.E.2d 206, 1 10.

The Foundation has taken the position that it is exempt from the requirements of

the OPRA, despite its status as a public office and the MOU obligating it to comply with

the requirements of R.C. 149.43. Even if the Foundation were exempt from the statutory

obligations imposed on public offices, the Supreme Court of Ohio has held that a private

entity is still obligated to comply with R.C. 149.43 upon a clear and convincing showing

that it is the functional equivalent of a public office. State ex rel. Oriana House, Inc. v.

Montgomery, 110 Ohio St. 3d 456, 462, 2006-Ohio-4854, 854 N.E.2d 193, 1 24. When

applying the functional equivalency test, Ohio courts analyze all pertinent factors,

including (1) whether the entity performs a governmental function; (2) the level of

government funding; (3) the extent of government involvement or regulation; and (4)

whether the entity was created by the government or to avoid the Public Records Act. Id.
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at 24. While all these factors must be taken into account, no single factor is dispositive.

Id. at 1123.

1. The Foundation performs a Governmental Function

The first prong of the functional equivalency tests contemplates whether the

entity in question performs a "historically government function" or one that has

traditionally been performed by private entities. State ex rel. Bell v. Brooks, 130 Ohio St. 3d

87, 91, 2011-Ohio-4897, 955 N.E.2d 987, 22.

Although the nature and creation of the Foundation is unique to the ongoing

opioid crisis afflicting the state, it is not the first example of an entity established using

the non-profit organizational form for the purpose of distributing settlement money

across the state. In 2000, the Ohio General Assembly enacted Senate Bill 192, establishing

the Tobacco Use Prevention and Control Foundation ("TUPCF"). Under former R.C.

183.08, the TUPCF was tasked with overseeing the allocation of billions of dollars

received by the state through settlement agreements with big tobacco companies. These

allocations were targeted at local governments and private organizations actively

working to provide relief and health services to citizens afflicted by the severe health

detriments of nicotine addiction and long term use of tobacco products.

In 2010, the Supreme Court of Ohio issued its opinion in Tobacco Use Prevention &

Control Found. Bd. Of Trustees v. Boyce. While the case did not explicitly deal with an

analysis of the OPRA, it conclusively held that the TUPCF was a public body subject to
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the requirements of the Ohio Open Meetings Act, a similar piece of legislation. See, 127

Ohio St. 3d 511, 518, 2010-Ohio-6207, 941 N.E.2d 745, 29 (holding that the TUPCF

violated R.C. 121.22 for failing to conduct a meeting open to the public). Notwithstanding

the open meetings considerations at issue in that case, the history of the TUPCF

demonstrates that the allocation of settlement funds for the benefit of citizens in the state

is a traditionally government function. TUPCF further demonstrates that utilization of

the non-profit form is part and parcel to carrying out this function, and does not exempt

the Foundation from its duty to comply with the requirements of R.C. 149.43.

Furthermore, the Foundation is tasked through the MOU with distributing

hundreds of millions of dollars equitably to 19 government regions based on

recommendations of 19 regional governmental boards. The Foundation's 55 percent

share of settlement spending must adhere to the same "Ohio Abatement Strategies" as

the state and local governments use when spending their settlement shares, 15 percent

and 30 percent respectively. Settlement abatement strategies are traditional government

functions, including law enforcement, drug courts, opioid prescription monitoring and

expansion of public health programs now run by local health departments and mental

health boards. It strains any sort of reason to assert that the Foundation spending

settlement money in the same way as state and local governments does not constitute a

historically governmental function.

2. Level of Government Funding
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The fact that a private entity receives government funds does not automatically

convert that entity into a public office subject to the OPRA. Oriana House, 110 Ohio St. 3d

456 at 29. Nevertheless, the level of funding received by such an entity is relevant for

determining if it is subject to the requirements of R.C. 149.43. Id. at 91 32.

The Foundation has no source of funding other than what is provided to it by the

government's opioid settlement. The MOU dictates that 55 percent of the opioid

settlement money received by the state will be disbursed to the Foundation for the

purposes of benefiting local communities. The MOU contains another provision further

providing that "[Ole State of Ohio and the Local Governments understand and

acknowledge that additional steps should be undertaken to assist the Foundation in its

mission, at a predictable level of funding, regardless of external factors." The MOU does

not provide for any other mechanism by which the Foundation receives funding.

Accordingly, the Foundation receives 100 percent of its funding from the government.

3. Extent of Government Involvement or Regulation

The third prong of the functional equivalency test contemplates whether a

government entity controls the day-to-day operations of the Foundation. See, State ex rel.

Stys v. Parma Cmty. Gen. Hosp., 93 Ohio St. 3d 438, 442, 755 N.E.2d 874 (2001).

Overwhelming evidence demonstrates that the Governor's office and the Office of

Attorney General are extensively involved in the operations of the Foundation. In fact,

the Foundation has operated in almost every way like a conventional public body. The
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first of its three meetings and activities was organized, coordinated, and directed by staff

members of RecoveryOhio, an agency of the Governor's office staffed by public

employees. The Governor's office even admitted in its own website announcement of the

Foundation board of director's first meeting held on May 16 that RecoveryOhio would

provide the necessary support and infrastructure required for the Foundation board to

operate. The board's May 16 meeting was held in the Ohio Department of Public Safety

building, a government building. The meeting was coordinated and directed by Aimee

Shadwick, a public employee and interim director of RecoveryOhio. To ensure a quorum,

Gov. Mike DeWine sent a letter, to local elected officials across Ohio saying "We plan to

convene the first meeting of the OneOhio Recovery Foundation..." When asked by

Dennis Cauchon to discuss the Foundation, various board members responded that they

were instructed to direct enquiries to Aimee Shadwick, further demonstrating the

Governor's direct control of the Foundation's day-to-day operations.

Board functions were transferred to the Benesch law firm, a Special Counsel to the

Office of the Attorney General, after Dennis Cauchon objected to being prohibited from

attending the first Foundation board meeting and filing a public records request on May

19 to document the Governor's office involvement. The Special Counsel's engagement

letter, retention agreement and billing records show the Special Counsel was supervised

and in frequent contact with the Office of Attorney General. Shawn Busken, director of
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Outside Counsel for the Office of Attorney General, told Cauchon in an email that the

Special Counsel was being paid by the state, not the Foundation.

Additionally, the MOU provides that the Foundation's board of directors is

composed of 19 members appointed by local governments, five members appointed by

the Governor, one member appointed by the Attorney General, one legislator appointed

by the President of the Ohio Senate, one legislator appointed by the Ohio Senate Minority

Leader, one legislator appointed by the Speaker of the Ohio House of Representatives,

and one legislator selected by the Ohio House Minority Leader. The Foundation board is

chaired by a county commissioner. Of the Foundation's current 28 board members, 13 are

current elected officials, three recently retired as elected officials and six others run

mental health boards, community action agencies or other public entities. The Executive

Director of the Foundation will be appointed by the Governor.

As demonstrated by the foregoing analysis, the extent of government involvement

with the Foundation is so pervasive as to virtually preclude any argument to the contrary.

4. Creation of the Entity

The final prong of the functional equivalency test contemplates whether the

Foundation was created by a government entity. Oriana House, 110 Ohio St. 3d 456 at

34.

The MOU provides that "[t]he Parties shall create a private 501(c)(3) foundation...

for the purpose of receiving and disbursing Opioid Funds and other purposes as set forth
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both herein and in the documents establishing the Foundation. The Foundation will allow

Local Governments to take advantage of economies of scale and will partner with the

State of Ohio to increase revenue streams." The MOU defines "the Parties" as the State of

Ohio, the Local Governments, and other parties involved with the state in the opioid

litigation that engendered the settlement funds. Notwithstanding the fact that the

Foundation has failed to obtain 501(c)(3) status, this language clearly indicates that the

Foundation was established entirely at the direction of the government actors. Even if the

Foundation were to assert technicalities and argue that its articles of incorporation were

filed by private actors (a Special Counsel hired by the Office of Attorney General), the

Foundation cannot honestly assert that it would exist without the Governor's initiative

or direction.

C. Harm Reduction Ohio is entitled to an award of statutory damages,
court costs, and its reasonable attorney's fees.

1. Harm Reduction Ohio is entitled to an award of statutory damages
if the Court orders the City to comply with the Request.

As of the date of the Request, R.C. 149.43(C)(2) provided:

If a requester transmits a written request by . . . electronic submission . . . to
inspect or receive copies of any public record in a manner that fairly
describes the public record or class of public records to the public office . . .
except as otherwise provided in this section, the requester shall be entitled
to recover the amount of statutory damages set forth in this division if a
court determines that the public office or the person responsible for public
records failed to comply with an obligation in accordance with division (B)
of this section.
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Mr. Cauchon sent the Request via email, i.e., "electronic submission," to the

Foundation, on June 19, 2022. The Foundation has since ignored the request.

Accordingly, if the Court orders the Foundation to produce the records requested,

Harm Reduction Ohio requests that the Court award it $100 per day from the date it filed

its Complaint in this action.

2. Harm Reduction Ohio is entitled to its court costs if the
Court orders the Foundation to produce the requested records.

R.C. 149.43(C)(3)(a) mandates an award of court costs to a Relator where the Court

orders the public office to comply with the Act. Accordingly, if the Court orders the

Foundation to produce the requested records, Harm Reduction Ohio is entitled to an

award of fees.

3. The Court should award Harm Reduction Ohio its
reasonable attorney's fees pursuant to R.C. 149.43(C)(3)(b).

To recover an award of discretionary attorneys fees, Harm Reduction Ohio must

show that it (1) made a proper request for public records pursuant to R.C. 149.43; (2) the

requested records were not turned over in response to that request; and (3) the public

offices refusal to produce the records compelled Harm Reduction Ohio to file a

mandamus action to obtain the records. State ex rel. Pennington v. Gundler, 75 St.3d 171,

661 N.E.2d 1049 (1996).

Under R.C. 149.43(C)(3)(b), the Court may award a relator its reasonable attorneys

fees if it renders a judgment ordering the public office to comply with the Act. The Court
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may not award attorneys fees if it finds that a "well-informed public office" would have

believed that its conduct complied with the Act, and that a well-informed public office

would reasonably believe that its conduct in relation to a request "would serve the public

policy that underlies the authority that is asserted as permitting that conduct or

threatened conduct." R.C. 149.43(C)(3)(c).

With respect to the factors that require a denial of attorneys fees, neither applies.

As demonstrated above, even if the Foundation were found by the Court to be a private

entity, it is still obligated to comply with the OPRA. Even more relevant to this analysis

is the MOU language explicitly committing the Foundation to comply with the

requirements of R.C. 149.43. Given this language, the Foundation cannot remotely assert

that "a well-informed public office would have believed it complied with the act without

engaging in outright dishonesty.

In determining whether to award discretionary fees, the Court has held that a

court should consider the reasonableness of the public offices position, whether the

public office acted in good faith, and any public benefit conferred by the relator's pursuit

of the action. State ex rel. Cincinnati Enquirer v. Sage, 142 Ohio St. 3d 392, 2015-Ohio-974,

31 N.E.3d 616, 36.

To start, the public benefit from Harm Reduction Ohio's efforts to obtain these

records is manifest. The requested records relate to the expenditure of hundreds of

millions of dollars intended for the benefit of citizens and communities across the entire
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state. The public has an interest in how money intended for its own benefit will be spent.

This request goes directly to that interest.

Furthermore, the Foundation can hardly argue the reasonableness of its decision.

As previously noted, the Foundation's retained counsel informed members of the

Foundation board of directors that it was not subject to the requirements of R.C. 149.43,

despite the fact that this position directly contradicts the express provisions of the MOU.

It hardly requires strenuous appeal to authority to conclude that deliberately

disregarding obligations assumed by contract is a reasonable decision. Additionally, the

Foundation has no basis for asserting that it acted in good faith, considering it has not

acted all. It simply ignored the request made by Harm Reduction Ohio.

As the factors supporting an award of attorney's fees are present in this case, Harm

Reduction Ohio respectfully requests that if the Court renders judgment in its favor, that

the Court award it its reasonable attorney's fees pursuant to R.C. 149.43(C)(3)(b).

III. CONCLUSION. 

For the reasons set forth, Harm Reduction Ohio has a clear legal right to inspect

and copy the records sought by the Request, and the Foundation has a clear legal duty to

allow inspection and copying. Accordingly, Harm Reduction Ohio respectfully requests

that the Court grant the relief requested in its Complaint for Writ of Mandamus.

Respectfully submitted,

Of Counsel: /s/ John C. Greiner
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PRAECIPE FOR SERVICE

TO THE CLERK:

Please issue a copy of this MEMORANDUM IN SUPPORT OF COMPLAINT FOR
WRIT OF MANDAMUS along with the Summons and Complaint and Affidavit of Laura
Bischoff in Support of Complaint to the Respondent identified in the caption on page one
via Certified Mail, return receipt requested.

12021077.1

12021077.1

/s/ John C. Greiner

John C. Greiner (0005551)
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Affiant, after being duly cautioned and sworn, states as follows:

1. I am Dennis Cauchon, President and Founder of Harm Reduction Ohio, 935

River Road, Suite G, Granville, OH 43023. I make this affidavit on the basis

of my personal knowledge.

2. Harm Reduction Ohio (HRO) is a statewide organization that works to

prevent overdose death. For example, HRO is the Ohio's largest distributor

of the opioid overdose-reversing drug naloxone (31,500 kits in in 2021).

3. I was a strong and early supporter of Ohio's $994 million OneOhio opioid

settlement agreement. I was particularly enthused about the plan to create a

501(c)(3) foundation to distribute 55% of settlement funds.

4. Crucial to my support was the unambiguous language in the OneOhio

Memorandum of Understanding that the foundation would be subject to

open meetings and public records law.' A copy of the MOU is attached

hereto as Exhibit 1.

5. As a newspaper reporter for 34 years, I would not have supported the

OneOhio settlement without these transparency protections, which help

ensure funds are spent honestly, effectively and on the approved abatement

strategies outlined in the MOU.

I Section 12 of the OneOhio Memorandum of Understand says the foundation "shall operate in a
transparent manner. Meetings shall be open, and documents shall be public to the same extent they
would be if the Foundation was a public entity."



6. State and local government officials executing the OneOhio agreement have

not created a private, 501(c)(3) non-profit foundation, as required by the

MOU. The OneOhio structure is controlled by government officials at the

state, regional and local levels. Rather than appointing private citizens to

oversee the foundation's 55% share of opioid money, they largely appointed

themselves -- a phenomenon true at the state, regional and local level.'

7. The foundation lawyers have repeatedly told the board that the foundation

may never get 501(c)(3) approval from the Internal Revenue Service

because of the heavy involvement of government officials.

8. I first become aware the foundation claimed it was exempt from open

meetings and public records laws on May 16, 2022, when I went to the

foundation's first board of directors meeting. The meeting was held at an

Ohio Department of Public Safety first-floor conference room and organized

by Aimee Shadwick, director of Gov. Mike DeWine's RecoveryOhio office.

9. I'd been to many public meetings at this location. RecoveryOhio holds its

meetings there. I emailed Aimee to tell her I'd see her there.

2 Local governments (counties, cities, villages, townships) receive 30% of opioid settlement funds directly, outside
of the foundation. The state receives 15% directly. In the OneOhio structure, local governments create local and
regional boards; the regional board then appoint 19 members to the 29-member state board. The other 10 members
are appointed by legislative leaders, the governor and the Attorney General.



10. To my surprise, I was told by the governor's staff at folding table set up as a

registration desk that the public was not allowed in the meeting. Only board

members and selected people could attend.

11. On June 19, 2022, I sent a records request to board Chair Kathryn

Whittington at the Ashtabula County government email address provided in

the information to board members. I also sent this request to the Benesch

lawyers, the board's secretary and treasurer, the governor's office and the

lawyers at the Attorney General's office involved in the OneOhio settlement.

(Exhibit 2)

12.The first paragraph stated: "This is a public records request. If you assert

that OneOhio Recovery Foundation documents are not covered by The 

Ohio Public Records Act, please inform me of that in writing, promptly 

and in advance of the June 23 board meeting." (Emphasis in original.)

13.The last paragraph stated: "This public records request is made to multiple

parties because it is unclear who is responsible for maintaining records,

providing meeting notice and complying with Ohio law and the OneOhio

MOU."

14. No response or acknowledgement has been received as of the time of this

filing.
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ONE OHIO MEMORANDUM OF UNDERSTANDING

Whereas, the people of the State of Ohio and its communities have been harmed by
misfeasance, nonfeasance and malfeasance committed by certain entities within the
Pharmaceutical Supply Chain; and,

Whereas, the State of Ohio, though its Attorney General, and certain Local Governments,
through their elected representatives and counsel, are separately engaged in litigation seeking to

hold Pharmaceutical Supply Chain Participants accountable for the damage caused by their
misfeasance, nonfeasance and malfeasance; and,

Whereas, the State of Ohio, through its Governor and Attorney General, and its Local

Governments share a common desire to abate and alleviate the impacts of that misfeasance,

nonfeasance and malfeasance throughout the State of Ohio;

Now therefore, the State and its Local Governments, subject to completing formal documents

effectuating the Parties' agreements, enter into this Memorandum of Understanding ("MOU")

relating to the allocation and use of the proceeds of Settlements described.

A. Definitions

As used in this MOU:

1. "The State shall mean the State of Ohio acting through its Governor and Attorney

General.

2. "Local Government(s)" shall mean all counties, townships, cities and villages

within the geographic boundaries of the State of Ohio.

3. "The Parties" shall mean the State of Ohio, the Local Governments and the

Plaintiffs' Executive Committee of the National Prescription Opiate Multidistrict

Litigation.

4. "Negotiating Committee shall mean a three-member group comprising one

representative for each of (1) the State; (2) the Plaintiffs' Executive Committee of
the National Prescription Opiate Multidistrict Litigation ("PEC"); and (3) Ohio

Local Governments (collectively, "Members"). The State shall be represented by

the Ohio Attorney General or his designee. The PEC shall be represented by

attorney Joe Rice or his designee. Ohio Local Governments shall be represented by

attorney Frank Gallucci, or attorney Russell Budd or their designee.

5. "Settlement" shall mean the negotiated resolution of legal or equitable claims

against a Pharmaceutical Supply Chain Participant when that resolution has been

jointly entered into by the State, PEC and the Local Governments.
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6. "Opioid Funds" shall mean monetary amounts obtained through a Settlement as
defined in this Memorandum of Understanding.

7. "Approved Purpose(s)" shall mean evidence-based forward-looking strategies,
programming and services used to (i) expand the availability of treatment for
individuals affected by substance use disorders, (ii) develop, promote and provide
evidence-based substance use prevention strategies, (iii) provide substance use
avoidance and awareness education, (iv) decrease the oversupply of licit and illicit
opioids, and (v) support recovery from addiction services performed by qualified
and appropriately licensed providers, as is further set forth in the agreed Opioid
Abatement Strategies attached as Exhibit A. For purposes of the Local Government
Share, "Approved Purpose(s)" will also include past expenditures.

8. "Pharmaceutical Supply Chain" shall mean the process and channels through which
Controlled Substances are manufactured, marketed, promoted, distributed or
dispensed.

9. "Pharmaceutical Supply Chain Participant" shall mean any entity that engages in
or has engaged in the manufacture, marketing, promotion, distribution or
dispensing of an opioid analgesic.

B. Allocation of Settlement Proceeds

1. All Opioid Funds shall be divided with 30% going to Local Governments ("LG
Share), 55% to the Foundation (structure described below) ("Foundation Share),
and 15% to the Office of the Ohio Attorney General as Counsel for the State of
Ohio ("State Share").

2. All Opioid Funds, regardless of allocation, shall be utilized in a manner consistent
with the Approved Purposes definition. The LG Share may also be used for past
expenditures so long as the expenditures were made for purposes consistent with
the remaining provisions of the Approved Purposes definition. Prior to using any
portion of the LG Share as restitution for past expenditures, a Local Government
shall pass a resolution or take equivalent governmental action that explains its
determination that its prior expenditures for Approved Purposes are greater than or
equal to the amount of the LG Share that the Local Government seeks to use for
restitution.

3. The division of Opioid Funds paid to Local Governments participating in an
individual settlement shall be based on the allocation created and agreed to by the
Local Governments which assigns each Local Government a percentage share of
Opioid Funds. The allocations are set forth in Exhibit B. With respect to Opioid
Funds, the allocation shall be static.

4. In the event a Local Government merges, dissolves, or ceases to exist, the allocation
percentage for that Local Government shall be redistributed equitably based on the
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composition of the successor Local Government. If a Local Government for any
reason is excluded from a specific settlement, the allocation percentage for that
Local Government shall be redistributed equitably among the participating Local
Governments.

5. If the LG Share is less than $500, then that amount will instead be distributed to the
county in which the Local Government lies to allow practical application of the
abatement remedy.

6. Funds obtained from parties unrelated to the Litigation, via grant, bequest, gift or
the like, separate and distinct from the Litigation, may be directed to the Foundation
and disbursed as set forth below.

7. The LG Share shall be paid in cash and directly to Local Governments under a
settlement or judgment, or through an administrator designated in the settlement
documents who shall hold the funds in trust in a segregated account to benefit the

Local Governments to be promptly distributed as set forth herein.

8. Nothing in this MOU should alter or change any Local Government's rights to
pursue its own claim. Rather, the intent of this MOU is to join all parties to seek

and negotiate binding settlement or settlements with one or more defendants for all
parties within Ohio.

9. Opioid Funds directed to the Foundation shall be used to benefit the local
community consistent with the by-laws of the Foundation documents and disbursed
as set forth below.

10. The State of Ohio and the Local Governments understand and acknowledge that
additional steps should be undertaken to assist the Foundation in its mission, at a
predictable level of funding, regardless of external factors.

11. The Parties will take the necessary steps to ensure there is the ability of a direct
right of action under the expedited docket rules to the Ohio Supreme Court relative
to any alleged abuse of discretion by the Foundation.

C. Payment of Counsel and Litigation Expenses

1. The Parties agree to establish a Local Government Fee Fund ("LGFF") to
compensate counsel for Local Governments if the Parties cannot secure the separate
payment of fees and associated litigation expenses for their counsel from a settling

entity.

2. The LGFF shall be calculated by taking 11.05% of the total monetary component
of any settlement accepted ("LGFF Amount"). Fees related to product or other

items of value shall be addressed case by case.
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3. The first 45% of the LGFF amount shall be drawn from the LG Share. The
remaining 55% shall be drawn from the Foundation Share. No portion of the LGFF
Amount may be assessed against or drawn from the State Share.

4. To the extent the Parties can secure the separate payment of fees and associated
litigation expenses from a settling entity, the amount to be drawn for the LGFF will
be proportionally reduced.

5. This LGFF Amount will be deposited into the LGFF and shall be utilized for
purposes of satisfying Local Government contingent fee contracts. In the absence
of a National Prescription Opiate MDL settlement with any defendant settling
through this One Ohio Memorandum of Understanding, the LGFF may be subject
to a common benefit assessment. In the event of a common benefit assessment,
the assessment shall be paid from the LGFF and in no instance shall an assessment
cause the LGFF to be more than 11.05% of the total monetary component of any
settlement accepted. In no instance shall any assessment be collected from the State
Share, Foundation Share or Local Government Share.

6. Local Government contingent fee contracts shall be capped at 25% or the actual
contract rate whichever is less. Eligible contingent fee contracts shall be executed
as of March 6, 2020 and subject to review by the committee designated to oversee
the Local Government Fee Fund.

7. Common Benefit awards will be coordinated as set forth in the M.D.L. Common
Benefit Fee Order. Expenses will be addressed consistent with the manner utilized
in the M.D.L.

8. Any balance left in the LGFF following the payment of fees shall revert to the
Foundation.

9. Any attorney fees related to representation of the State of Ohio shall not be paid
from the LGFF but paid directly from the State Share or through other sources.

D. The Foundation

1. The State of Ohio will be divided into 19 Regions (See attached Exhibit C). Eight
of the regions will be single or two county metropolitan regions. Eleven of the
regions will be multi-county, non-metropolitan regions.

2. Each Region shall create their own governance structure so it ensures all Local
Governments have input and equitable representation regarding regional decisions
including representation on the board and selection of projects to be funded from
the region's Regional Share. The Expert Panel (defined below) may consult with
and may make recommendations to Regions on projects to be funded. Regions shall
have the responsibility to make decisions that will allocate funds to projects that
will equitably serve the needs of the entire Region.
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3. The Parties shall create a private 501(c)(3) foundation ("Foundation") with a
governing board ("Board"), a panel of experts ("Expert Panel"), and such other
regional entities as may be necessary for the purpose of receiving and disbursing
Opioid Funds and other purposes as set forth both herein and in the documents
establishing the Foundation. The Foundation will allow Local Governments to take
advantage of economies of scale and will partner with the State of Ohio to increase
revenue streams.

4. Board Composition

a. The Board will consist of 29 members comprising representation from four
classes:

• Six members selected by the State (five selected by the
Governor and one selected by the Attorney General);

• Four members drawn from the Legislature

o One representative selected by the President of the
Ohio Senate;

o One representative selected by the Ohio Senate
Minority Leader;

o One representative selected by the Speaker of the
Ohio House of Representatives; and,

o One representative selected by the Ohio House
Minority Leader

• Eleven members with one member selected from each non-
metropolitan Regions; and

• Eight members, with one member selected from each
metropolitan Regions.

b. All board members shall serve as fiduciaries of the Foundation as required
by Ohio Revised Code § 1702.30(B) governing directors of nonprofit
corporations.

Board terms will be staggered. Five members, (one from each of the first three
classes above, and two from the metropolitan class) will be appointed for an initial
three-year term, eight members of the Board (two from the first class, including the
Attorney General's representative, one from the second class, four from the third
class, and one from the fourth class) will be appointed for an initial term of one
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year. The remaining members will be appointed for a two-year term. Board
members may be reappointed. A11 subsequent terms will be for two years.

6. Eighteen members of the Board shall constitute a quorum. Members of the Board
may participate in meetings by telephone or video conference or may select a
designee to attend and vote if the Board member is unavailable to attend a board
meeting.

7. In all votes of the Board, a measure shall pass if a quorum is present, the measure
receives the affirmative votes from a majority of those board members voting, and
at least one member from each of the four classes of Board members votes in the
affirmative.

8. The Foundation shall have an Executive Director appointed by the Governor.

a. The Governor shall appoint the Executive Director at his or her discretion
from a list of three candidates provided to the Governor by the Board. If
the Governor finds all three candidates to be unsatisfactory, the Governor
may reject all three candidates and request the Board to provide three new
persons to select from.

b. In choosing candidates to be submitted to the Governor, the Board shall
seek candidates with at least six (6) years of experience in addiction, mental
health and/or public health and who shall have management experience in
those fields.

c. No funds derived from the Foundation Share shall be used to pay the
Executive Director or any of the foundation staff in excess of the maximum
range (range 42) of the Department of Administrative Services Exempt
Schedule E2 or that schedule's successor.

d. The Executive Director shall serve as an ex officio, non-voting member of
both the Board and the Expert Panel.

9. The Board shall appoint the Expert Panel. The Expert Panel shall consist of six
members submitted by the Board Members representing the Local Governments,
two members submitted by the Governor and one member submitted by the
Attorney General. Expert Panel members may be members of Local Governments
or the State. The Expert Panel will utilize experts in addiction, pain management,
public health and other opioid related fields to make recommendations that will
seek to ensure that all 19 regions can address the opioid epidemic both locally and
statewide. Expert Panel members may also be members of the Foundation Board,
but need not be.

10. The Foundation Board and the Regions shall be guided by the recognition that
expenditures should ensure both the efficient and effective abatement of the opioid
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epidemic and the prevention of future addiction and substance misuse. In
recognition of these core principles, the Board and the Regions shall endeavor to
assure there are funds disbursed each year to support evidence-based substance
abuse/misuse prevention efforts.

11. Disbursement of Foundation Funds by the Board

a. The Foundation Board shall develop and approve procedures for the
disbursement of Opioid Funds of the Foundation consistent with this
Memorandum of Understanding.

b. Funds for statewide programs, innovation, research, and education may also
be expended by the Foundation. Any statewide programs funded from the
Foundation Share would be only as directed by an affirmative vote of the
Board as set forth in paragraph D(7) above. Expenditures for these purposes
may also be funded by the Foundation with funds received from either the
State Share (as directed by the State) or from sources other than Opioid
Funds as provided in paragraph 14 below.

c. Funds approved for disbursement to the nineteen Regions shall be allocated
based on each Region's share of Opioid Funds ("Regional Share). Each
Regional Share shall be calculated by summing the individual percentage
shares of the Local Governments within that Region as set forth in Exhibit
B. The Regional Shares for each Region are set forth in Exhibit D.

d. Regions may collaborate with other Regions to submit joint proposals to be
paid for from the Regional Shares of two or more Regions for the use of
those Regions.

e. The Foundation's procedures shall set forth the role of the Expert Panel and
the Board in advising, determining, and/or approving disbursements of
Opioid Funds for Approved Purposes by either the Board or the Regions.
Proposed disbursements to Regions of Regional Shares shall be reviewed
only to determine whether the proposed disbursement meets the criteria for
Approved Purposes.

f. Within 90 days of the first receipt of any Opioid Funds and annually
thereafter, the Board, assisted by its investment advisors and Expert Panel,
shall determine the amount and timing of Foundation funds to be distributed
as Regional Shares. In making this determination, the Board shall consider:
(a) Pending requests for Opioid Funds from Regions; (b) the total Opioid
Funds available; (c) the timing of anticipated receipts of future Opioid
Funds; (d) non-Opioid Funds received by the Foundation; and (e)
investment income. The Foundation may disburse its principal and interest
with the aim towards an efficient, expeditious abatement of the Opioid crisis
considering long term and short term strategies.
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g. Votes of the Board on the disbursement and expenditure of funds shall, as
with all board votes, be subject to the voting procedures in Section D(7)
above. The proposed procedures should provide for the Board to hear
appeals by Local Governments from any denials of requested use of funds.

12. The Foundation, Expert Panel, and any other entities under the supervision of the
Foundation shall operate in a transparent manner. Meetings shall be open, and
documents shall be public to the same extent they would be if the Foundation was
a public entity. All operations of the Foundation and all Foundation supervised
entities shall be subject to audit. The bylaws of the Foundation Board regarding
governance of the Board as adopted by the Board, may clarify any other provisions
in this MOU except this subsection. This substantive portion of this subsection shall
be restated in the bylaws.

13. The Foundation shall consult with a professional investment advisor to adopt a
Foundation investment policy that will seek to assure that the Foundation's
investments are appropriate, prudent, and consistent with best practices for
investments of public funds. The investment policy shall be be designed to meet the
Foundation's long and short-term goals.

14. The Foundation and any Foundation supervised entity may receive funds including
stocks, bonds, real property and cash in addition to the proceeds of the
Litigation. These additional funds shall be subject only to the limitations, if any,
contained in the individual award, grant, donation, gift, bequest or deposit
consistent with the mission of the foundation.

E. Settlement Negotiations

All Members of the Negotiating Committee, and their respective representatives,
shall be notified of and provided the opportunity to participate in all negotiations
relating to any Ohio-specific Settlement with a Pharmaceutical Supply Chain
Participant.

2. No Settlement Proposal can be accepted for presentation to Local Governments or
the State under this MOU over the objection of any of the three Members of the
Negotiating Committee. The Chair shall poll the Committee Members at the
conclusion of discussions of any potential settlement proposal to determine whether
such objections exist. Although multiple individuals may be present on a Member's
behalf, for polling purposes each Member is a single entity with a single voice.

3. Any Settlement Proposal accepted by the Negotiating Committee shall be subject
to appoval by Local Governments and the State.

4. As this is an "All Ohio" effort, the Committee shall be Chaired by the Attorney
General. However, no one member of the Negotiating Committee is authorized to
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speak publicly on behalf of the Negotiating Committee without consent from the
other Committee Members.

5. The State of Ohio, the PEC or the Local Governments may withdraw from
coordinated Settlement discussions detailed in this Section upon 5 days' written
notice to the remaining Committee Members and counsel for any affected
Pharmaceutical Supply Chain Participant. The withdrawal of any Member releases
the remaining Committee Members from the restrictions and obligations in this
Section.

6. The obligations in this Section shall not affect any Party's right to proceed with
trial or, within 30 days of the date upon which a trial involving that Party's claims
against a specific Pharmaceutical Supply Chain Participant is scheduled to begin,
reach a case specific resolution with that particular Pharmaceutical Supply Chain
Participant.

Acknowledgment of Agreement

We the undersigned have participated in the drafting of the above Memorandum of
Understanding including consideration based on comments solicited from Local
Governments. This document has been collaboratively drafted to maintain all individual claims
while allowing the State and Local Governments to cooperate in exploring all possible means of
resolution. Nothing in this agreement binds any party to a specific outcome. Any resolution under
this document will require acceptance by the State of Ohio and the Local Governments.

FOR THE STATE OF OHIO:

Mike DeWine, Governor Dave Yost, Attorney General
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HARM REDUCTION OHIO
Health. Science • Compassion • Human Rights

uJ
EXHIBIT

2

1

June 19, 2022

To: Kathryn Whittington, Provisional Board Chair, OneOhio; Commissioner, Ashtabula County

Re: Records request — Records related to OneOhio foundation meetings

Dear Provisional Board Chair Whittington,

This is a public records request. Ky_ou assert that OneOhio Recovery Foundation documents are not

covered by The Ohio Public Records Act, please inform me of that in writing, promptly and in 

advance of the June 23 board meeting. 

If you agree that Ohio law and the OneOhio MOU places foundation documents under the public records

law, please fulfill this request promptly and in advance of the June 23 meeting.

Request (1) — Board Materials: Under the Ohio Public Records Act and the OneOhio Memorandum of

Understanding, I request:

All documents prepared for the OneOhio Recovery Foundation Board for its June 23 meeting. Only the

most recent version of a documents, even if in draft form, is requested.

While this request covers all documents to be provided to the foundation board for the meeting, I ask you to

apply special urgency to promptly producing records that the Draft Agenda says may be acted on at the

meeting:
• A proposal to hire a search firm.
• A proposal to search for a foundation financial advisor.
• A Code of Regulations. (At the last meeting. the idea of forming a committee to work on the Code of

Regulations was discussed.)
• Establishing standing committees.
• Forming "Additional Working Groups."

Request (2) -- Records for unnoticed meetings: I have previously requested to be notified of all OneOhio

foundation meetings, including committee meetings. I have not received any notifications of meetings prior

to the June 23 meeting. Thus, 1 presume no secret and unnoticed meetings have occurred. If unnoticed

meetings have taken place, this would be a violation of the Open Meetings Act regardless  of how the

meetings are labeled -- committees, subcommittees, working groups, work sessions, etc.

Harm Reduction Ohio 935 River Road, Suite G, Granville, Ohio 43023 (740) 973-3814

www.HarmReductionOhio.Orq



If meetings were held without public notice, I assert that all actions and recommendations that spring from
these meetings are invalid under the Ohio Open Meetings Act. I will consider initiating the required legal

action to invalidate the product of these secret meetings.

Record Request for Committees, Work Groups, etc.: If meetings unnoticed to the public did occur, please

send me:

• All documents identifying the time, purpose and location of the meetings.
• Emails or other documents notifying attendees of the meetings, including any documents that you

believe satisfy the notice requirement of the Open Meetings Act.
• A document, if available. showing everyone who attended the meetings. either in person or digitally.
• Agendas. minutes and other material provided to meeting attendees before or after the meetings.

Request made to: This public records request is made to multiple parties because it is unclear who is
responsible for maintaining records, providing meeting notice and complying with Ohio law and the
OneOhio MOU. Under Ohio public records law, a request made to any member of a board or committee is
considered to sufficient for the request to be fulfilled.2

Sincerely,

Dennis Cauchon

President, Harm Reduction Ohio

935 River Road. Suite G

Granville. Ohio 43023

(740) 973-3814

dennis@HarmReductionOhio.org

www.harmreductionohio.org/

"Let's save some lives today!"

Request also made to:
Larry Kidd, Provisional Board Secretary, OneOhio; President. :hire
Aimee Shadwick, Interim Director. RecoveryOhio

Rachel Massoud Reedy, Policy Analyst. County Commissioners Association of Ohio
Holly Gross, Associate, Benesch Friedlander Coplan & Aronoff
Rachel K. Herrmann, Assistant Legal Counsel, Office of Ohio Governor
Shawn Buskin, Director, Outside Counsel, Ohio Attorney General

1 "When a public body takes formal action in a meeting for which it did not properly give notice, the action is invalid." Ohio

Sunshine Laws: An Open Government Resource Manual 2022, p. 127, Office of Attorney General David Yost
2 "The courts will construe the Public Records Act liberally in favor of broad access when, for example, the request is served
on any member of a committee from which the requester seeks records." p.3, Yost, Ohio Sunshine Laws, 2022


